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)
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35 Ill. Adm. Code304.122 )

POST-HEARING REPLY MEMORANDUM OF NOVEON, INC.

Noveon,Inc., f/k/aTheBFGoodrichCompany(“Noveon”), throughits undersigned

attorneys,respectfullysubmitsthis Post-HearingReplyMemorandumin supportof its Petition

for an AdjustedStandardfrom theammoniaeffluent standardset forth at 35 Ill. Adm. Code

304.122(b).

I. Summaryof theIssues

In thePetitionfor AdjustedStandardandNoveon’sopeningPost-HearingMemorandum,

NoveonrequestedtheBoardto determinethat Section304.122(a)appliesbutdoesnotrequirean

effluent limitation forNoveon,becauseapopulationequivalentcomparableto that usedfor

municipalwastewatertreatmentplantscanbecalculatedfor Noveon’suntreatedwasteloadand

thatcalculationyieldsapopulationequivalentlessthan50,000for all relevantparameters.If the

Boardconcludesthat Section304.122(b)applies,ascontendedby Illinois EPAandstrongly

disputedby Noveon,Noveonseeksrelief from its effluentlimitation andrequestsaspartofthe

reliefthat theBoardalso grantNoveonamixing zoneandzoneofinitial dilution (“ZID”)

properlycalculatedin accordancewith federalandstateregulations.

Shouldanadjustedstandardbenecessary,Noveonhasmetits burdenofproof. Noveon

providedevidenceatthehearingthat it doesprovidesourcecontrolmeasuresto reduce

ammonia,butNoveonhasconductedextensiveassessmentofnumeroustreatmenttechnologies



andhasconcludedthatno technologyis availableto Noveonfor treatmentof ammoniain its

effluentthat is botheconomicallyreasonableand technicallyfeasibleto allow it to achieve

compliancewith 35 Ii. Adm. Code304.122(b).Finally, Noveonhasprovidedall information

necessaryfor calculationofamixing zoneandZID. TheBoardhasall the informationnecessary

to decidethequestionsbeforeit andissueacompletedecision.

II. Statementof Facts

NoveonandIllinois EPA eachprovidedcompletestatementsoffactsin theirrespective

briefs,andthepartiesagreeonmostfactsbeforetheBoard. It is thereforeunnecessaryfor

Noveonto repeatthefacts,but it is necessaryto correctorrespondto specificareaswhere

Illinois EPAhasmisstatedafactorarguedin error.

In Noveon’sopeningmemorandum,Noveonexplainedthecrux of its conclusionandthe

casepresentedto theBoard,which is thatthereareno optionsavailablefor treatmentof

ammoniaatNoveon’sfacility thatarebothaffordableandtechnicallyfeasible. Illinois EPA

cannotrefutethis conclusion.Illinois EPA claimsin its statementof facts,however,that“{a]fter

10 yearsofstudy,Noveonconcludedthat no affordablecomplianceoptionswere available.”

Illinois EPA’s ResponseMemorandum(“Resp.Mem.”) 2. This statementis troubling becausein

theattemptto simp1if~rNoveon’sextensive,lengthyandcostly investigation,Illinois EPA

entirelymisconstruesthepoint of Noveon’sconclusion.This proceedingis not simplyabout

affordability, althougheconomicsareindeedanissue. It is alsoaboutthestateofthecurrent

technologyandits ability to treatNoveon’suniquewastewaterto achieveconsistentcompliance

with theeffluent limit of 35 Il. Adm. Code304.122(b).Thiswill bediscussedin moredetailin

Noveon’sresponseto Illinois EPA’s claims concerningthetreatmentalternatives.
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Noveonprovidedathoroughexplanationofits treatmentfacility accompaniedby a

flowchart. In Illinois EPA’s descriptionof thetreatmentfacility, it misstatedormisunderstands

certainaspectsofNoveon’s state-of-the-arttreatmentfacility, for which agoodunderstandingis

necessaryfor purposesof evaluatingthetreatmentNoveonprovidesandNoveon’srequestfor

relief. Illinois EPA statesthatNoveonupgradedits wastewatertreatmentfacility in 1998in

orderto expandproduction.Resp.Mem. 6. Theotherreasonfor theupgrade,omittedby Illinois

EPA, wasto providegreateroperationalflexibility. See Tr. 107-08. Theupgradewasnot a

tankageincreaseonly. It wasalsodesignedto providegreatertreatmentprocessredundancy.

Noveonhasexplainedthattheholdingpondsareusedfor stormwater,non-contactcooling water,

andutility waters. Illinois EPA statedthatthesewatersarepumpedfrom theholdingpondsto

thewastewatertreatmentprocessto addflow. See Resp.Mem. 4. Thepondwateris pumped

into thewastewatertreatmentprocessto enhancetreatment,andnot simplyto addadditional

flow. Pet.Ex. 7 at 7, 8. Thereasonfor divertingthewaterto theactivatedsludgesystemis to

enhanceboththetreatmentperformanceof theactivatedsludgesystemandthesandfilter which

treatstheremainingwaterin theholdingponds. Theadditionofthis flow enhancesbiological

treatmentbyprovidingreducedconcentrationsofbio-inhibitors. This sameadditionreducesthe

loadingon thesandfilters sothat theyperformbetterinprovidingtreatment.

Noveonalsopointedout in its writtentestimonyandopeningmemorandumthatits plant

meetstheTen-StateStandardsaswell astheconditionsin Illinois regulationsat 35 Il. Adm.

Code307.1210and370.920for thedesignandoperationofnitrifying facilities. Pet.Ex. 7 at 9.

Nitrification is theconventionaltreatmentfor ammonia,andthesestandardsareusedby

regulatorsto critiquewastewatertreatmentfacility designsto ensuretheyareadequateto support

completenitrification. Notwithstandingthis high degreeoftreatment,Noveon’s wastewater
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treatmentfacility doesnot achievenitrification. Illinois EPA statesthatthis is becauseof “a

varietyofreasons,including: inhibition ofgrowthofnitrifying bacteriaby specific inhibitory

compoundsin Noveon’swastestream,insufficientoxygendueto pooroxygentransferratesand

theneedfor additionalalkalinity to bechemicallyadded.”Resp.Mem. 5. Illinois EPA

statementis only half correct. As comparedto therequirementsfor nitrifying facilities,

Noveon’swastewatertreatmentplantmaintainsampleoxygenandalkalinity to initiate and

sustainadegreeofnitrification. Tr. 108-114; 165. Thespecificinhibitory compoundsin

Noveon’swastestream,however,do not allownitrification to occurevenwith ampleoxygenand

alkalinity.

Noveonstatedthatits wastewatercontainsdegradableorganicnitrogencompoundssuch

astertiarybutyl amineandmorpholine. Whenthesecompoundsaredegraded,theyrelease

ammonianitrogen. Pet.Ex. 7, at 7, 9. Illinois EPAhasrepeatedlyandinaccuratelystatedthat

thesecompoundsaredestructed.See, e.g., Resp.Mem. 5. Theammoniais generatedfrom bio-

hydrolosis,notdestructionofamines.Consequently,effluentammonia-nitrogenconcentrations

increaseasthepresenceofthesecompoundsincreasein the influentwastewaterandasthese

compoundsaremorethoroughlybiodegraded.Thismeansthat themajorityoftheeffluent

ammonianitrogenattheNoveonPlantis dueto thoroughbiologicaltreatmentoforganic

compounds.Pet. Ex. 7 at 16.

III. Argument

A. Illinois EPA’s ResponseMemorandum Is Insufficiently Substantiated

As aninitial matter,Noveonobjectsto themannerin whichIllinois EPAhasmadeits

arguments,whichhasmadereply to Illinois EPA’s memorandumdifficult. Illinois EPA spends

largepartsof its memorandummakingargumentsthat do not derivefrom hearingtestimonyor
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evidence.For example,Illinois EPA spendsseveralpagesproposingcostevaluationsusing

municipal informationthat it presentedin its recommendation.Resp.Mem. 19,20. First and

foremost,municipalplantsdo not treatwastewateranywherenearascomplexasthatofNoveon.

More importantly,an agencyrecommendationis not evidence,andNoveonmadethis point at

thehearing. Tr. 176-77. A recommendationis akinto ananswerin a courtproceeding,andits

claimsmustbesubstantiatedat ahearingby testimonyfrom witnessesoradmissibleevidence.

Illinois EPAdid not substantiatetheseclaims.

Illinois EPA alsomakescomparisonsto otherindustrialfacilities, thetoxicity ofother

effluentsandthetreatmentspurportedlyprovided. Resp.Mem. 32. But all partiesat thehearing

agreedthatit was inappropriateto bring in otherindustrialfacilities,which cannotbeevaluated

without anassessmentofthefactsofeachparticularfacility. Illinois EPA’sclaimsarenot

admissible,andarenot supportedwith citation andwitnesstestimony. Theyaremerely

conjecture.

Finally, with respectto manyofthequestionsnowraisedby Illinois EPA,Noveonhas

usedas its guidefor thisproceedingexisting regulationsandwritten interpretations,both federal

andstate. It hashadexpertsavailablefor years,someovertenyears. Noveonbroughtthree

expertsto thehearingto respondto questionsin all areasthat arerelevant,andtheseexpertshave

beenavailableandhavemetwith Illinois EPAseveraltimes throughthemanyyearsofthis

proceeding.While legitimatedisagreementbetweenthepartiesbasedon existingrulesis one

thing,theIllinois EPA shouldnotbepermittedto throw questionsat thewall attheeleventhhour

in an attemptto disparagetheworkofNoveon’sexpertsor theevidence.
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B. The Board Should DecideThat Section304.122DoesNot Require an
Ammonia Limit

NoveonurgedtheBoardto issueacompletedecision,includingdecidingthethreshold

•issueofwhetheran adjustedstandardis necessaryfrom Section304.122(b)at all. While

concedingthat theBoardhastheauthorityto rule in thisproceedingon the applicability of

Section304.122(a)or(b), Illinois EPAhasimplied, thoughnot directlystated,thattheBoard

shouldnot so rule, relying insteadonthepermit appealin PCB90-7to decidethatissue. Given

thepostureofthecase,the lapseoftime, andthepositionstakenby Illinois EPA in PCB90-7,

Noveonis disturbedby Illinois EPA’ssuggestionto theBoardto limit its decisionin this

proceeding.In thependingpermitproceeding,Illinois EPA hasbeenveryclearthatit doesnot

believeanyinformationsubsequentto issuanceof the1990permit shouldbeconsideredby the

Board,andhasevenclaimedthatthe calculationofNoveon’spopulationequivalentsshouldnot

be addressedat all sinceIllinois EPA apparentlydid notperformareliablecalculation. But these

issueshavebeenconsideredanddiscussedin detailfor overtenyearsbetweenIllinois EPAand

Noveonin an attemptto reachan agreement,’to no avail.

In its openingmemorandum,Noveonprovidedcalculationsof thepopulationequivalents

basedon Noveon’suntreatedwasteload,which showedthat for all relevantparameters,

Noveon’sP.E. waslessthan50,000. NoveonalsoexplainedthatIllinois EPA’s calculationsof

P.E.wereinflatedin thattheywerebasedon figuresin areportpreparedfor Noveonby Baxter

andWoodman,which did notrepresentNoveon’scombineduntreatedwasteload.Instead,the

BaxterandWoodmanreportprovidedthewasteloadfed from theequalizationtanksto the

‘Illinois EPA stateswithoutsupportingtestimonythat the disputeconcerningthecalculationof
populationequivalentswas a relatively recentrealizationby theparties.This is not correct,asNoveon’s
commentsto Illinois EPAasfar backasthedraftpermitmadeclear thatNoveonbelievedtheP.E. to be
lessthan50,000.
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primaryclarifier, which contajnswastestreamsthatareinternalto thewastewatertreatment

facility, includingprimaryclarifier sludgewhensludgedewateringis not occurring,filtrate from

sludgedewateringandbackwashwaterfrom thetertiary(secondaryclarifiereffluent) filter. Pet.

Ex. 7, at 12. Thesewastestreamsaddflow, biologicaloxygendemand(BOD) andtotal

suspendedsolids (TSS),sothattheyarenotrepresentativeoftheuntreatedwasteloadandtheir

useamountsto multiple-countingofwastestreamswhich staywithin thewastewatertreatment

facility. Illinois EPA acknowledgedthatit incorrectlyperformedthis calculationandwithdrew it

at thehearing. Illinois EPA hasnot, however,providedanew calculation. Illinois EPA states

that it “did notdeemaP.E.calculationequivalentnecessaryorappropriate,”andNoveoncannot

fathomwhynotgiventhe cleardisagreementbetweentheparties.Nevertheless,withoutany

basis,Illinois EPA’sResponseMemorandumnow challengesthecalculationsofNoveon’s

expert.

NotwithstandingthatIllinois EPA’s calculationsareincorrectandinflated,its flow and

BOD calculationswerestill substantiallybelow 50,000.2NoveondisputedIllinois EPA’s

calculationfor TSS,however,whichshowsthis P.E. basedon Noveon’suntreatedwasteloadis

24,955. With respectto Illinois EPA’swithdrawncalculationforTSS,which wasabove50,000,

Illinois EPAnow implies thatNoveonimproperlywithheldthis calculationfrom theBoard.

Resp.Mem. 14. But Illinois EPA’s witnessresponsiblefor making theP.E.calculations

admittedthathe incorrectlycalculatedthepopulationequivalents.SeeTr. 426-28,442. Because

2 Illinois EPApointsoutthat it madea typographicalerror, disclosedat thehearing,whichshowedits

calculationoftheP.E.basedon flow shouldhavebeen9,160,andnot916. Thisis far belowthe50,000
P.E. requiredfor applicationofaneffluent limitation. Illinois EPAstatesthatNoveon’suseofIllinois
EPA’s typographicalerror“calls into questionwhatflow P.E.Noveonthinks is thepropervalueasit
relied entirelyontheAgency’scalculations.”This is a peculiarargumentfor theAgencyto make,as
Noveonwasclearthat it wasnotgoing to disputea calculationby Illinois EPAthathasno consequencein
that it is below 50,000.
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Illinois EPA’s calculationwaswithdrawn, thepoint ofIllinois EPA’s argumentis unclear. It

appearsthatIllinois EPA onceagainbelievesthatits withdrawncalculationshavesomevalidity,

andthat thediscrepancybetweenNoveon’scalculationandthatofIllinois EPA is ofsome

importance.Theonly calculationsconcerningtheP.E. for TSSin therecordarethoseof

Noveon. TheIllinois EPA’s statementson thissubjectarenot basedonevidencein therecord.

TheTSSfigure usedfor Illinois EPA’scalculationwas53,000lbs/day,while theTSS

figureusedby Mr. Flippinwas4,991 lbs/day. Pet.Ex. 7, at 13. As noted,Illinois EPAbasedits

calculationofP.E.on awasteloadwith wastestreamsthat areinternalto thewastewatertreatment

facility. Illinois EPAnowstatesthatthediscrepancyin thenumbersusedby it andby Mr.

Flippincannotbeaccountedfor with theseinternalstreams.With an understandingofthe

wastestreams,however,anexplanationofthediscrepancycaneasilybe given. Thediversionof

primary sludgeto thePVC tank,theprimaryinternalstreamaffectingIllinois EPA’s calculation,

is adaily occurrence.Thisdiversionis requiredanytimethefilter pressusedfor sludge

dewateringis notbeingoperatedandwhenthe filter pressis not capableofreceivingtheentire

dischargeoftheprimaryclarifier (atendof filter presscycle). Theprimaryclarifier sludgeis

withdrawncontinuouslyto preventover-torqueingoftheclarifier rakemechanism.

Mr. Flippin testifiedthathe did not includethepondwaterin the calculationofTSS.

Nevertheless,becauseall wastestreamsexpectedto haveany significantlevelsofTSSwere

included,Mr. Flippin testifiedthathis calculationofpopulationequivalentswasaccurateto

within 25 percent. Tr. 486-88. Illinois EPA statesin its responsebriefthat“Petitionerexpects

theBoardto acceptthatthis calculationmight be offby no morethan25 percentofthetotal

influentwasteload,”so thattheP.E.would still be substantiallybelow50,000. Why shouldn’t

theBoardacceptthetestimonyof Noveon’switness,whenit is reliableandunrefuted?
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Illinois EPAclaimstheParksonsandfilter backwashwastestreamshouldalsohavebeen

includedin theTSSuntreatedwasteload. Resp.Mem. 16. TheParksonfilter backwashwateris

an externalwastestreamfor thepurposeof calculatingpopulationequivalents.Thequantityof

stormwaterandutility watersenteringtheholdingponds,whichwereaccountedfor by Mr.

Flippin,mustbeequalto thesummationofwatersexiting theponds.Thewaterexitingtheponds

is equalto thebackwashwaterdischargingto theactivatedsludgetreatmentsystem,thepond

waterbeingpumpedbackto theactivatedsludgetreatmentsystemandthewaterthat is treated

by theParksonsandfilter anddischargeddirectlyto thepermittedoutfall (the800,000gpd

referenced).

Illinois EPA claimswithout citationthatNoveonhasusedflows thatareinconsistentwith

pastinformation. Resp.Mem. 17. Theflows discussedrepresentdifferentaveragingperiods.

As is obvious,thereis no oneflowratesincetheNoveonproductionis abatchprocessthat varies

daily. Productionandtheassociatedwastewaterflowratesvarybasedonmarketdemand.

Finally, in an attemptto circumventthecalculationofMr. Flippin, Illinois EPA states

that “therecanbeno disputethatwhencalculated[the P.E.] valuedoesnotcorrespondto the

enormousammonialoadingPetitioner’sfacility is dischargingto theIllinois River aswould be

representedby aP.E. valuefor aPOTW.” Resp.Mem. at 17. This statementis again

unsupportedby citation to therecordandis thereforenotcredible. In addition,theclaim is

incorrect. TheNoveon-HenryPlantdischargesan effluentammonia-nitrogenloadlessthan

exemptedby theBoardin 304.122(a).A PopulationEquivalentof50,000peoplewould generate

1,450lbs/dayofTKN and950 lbs/dayammonia-nitrogenbasedon factorsof0.029lbs/dayper

capitaTKN and0.019lbs/daypercapitaammonia-nitrogenaccordingto MetcalfandEddy,mc,

WastewaterEngineering:TreatmentandReuse,FourthEdition. Pet. Ex. 7, at 13. TheBoard
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wouldnothaveexcluded“enormous”dischargesfrom theregulation. TheNoveonHenry

Plant’suntreatedwasteloadwould yield apopulationequivalentof20,263for ammonianitrogen

and35,793 for TKN, which arewell below 50,000if thoseparameterswereusedto calculate

P.E. Pet.Ex. 7 at 13.

C. NoveonHas Met the Factors for Issuanceof an Adjusted Standard

Noveonmeetseachelementof35 II. Adm. Code104.427for theBoardto grantthe

requestedadjustedstandard.Ammoniafrom Noveon’splantis notremovedby the conventional

treatment,nitrification, consideredby theBoardin adoptingSection304.122(b),andthereis no

economicallyreasonableandtechnologicallyfeasiblealternativeavailableto Noveonfor

ammoniatreatment.Nevertheless,Noveon’swastewaterwill not resultin environmentalor

healtheffectssubstantiallyandsignificantlymoreadversethanthe effectsconsideredby the

Boardin adoptingSection304.122(b),andspecificallywill not adverselyimpactdissolved

oxygenin theIllinois River. Finally, theadjustedstandardis consistentwith federallaw in that

Section304.122(b)is purelyastateeffluent standardandtherewill beno violation ofwater

quality standardsif thereliefrequestedis granted.

D. No Treatment TechnologyIs Technically Feasibleand Economically
Reasonable

Noveonpointedout in its openingmemorandumthat, in adoptingSections304.122(a)

and(b),theBoardexplicitly foundthat “presenttechnologyis capableof meetingthis limit and

shouldresultin theremovalofmuchammonianitrification oxygendemand(NOD) from the

stressedwaterways,”and explicitly cited nitrificationasthetreatmentmethodit considered.See

OrderoftheBoard,R 72-4(Nov. 8, 1973); SeeOrderoftheBoard, R 70-8,71-14,71-20(Jan.

6, 1972). Thefactorsthat governammonia-nitrogenremovalat theNoveon-HenryPlantare
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substantiallyandsignificantly differentfrom thoserelieduponby theBoardin adoptingthe

generalregulation.As presentedatthehearing,thesefactorsarethattheNoveon-HenryPlant:

• hasauniquewastewater.Thereareonly threeotherplantsin thenationthatmakethe
sameproductline. Onlyoneof thesefacilitieshasa direct dischargeoftreated
wastewaterto areceivingstreamandthis at amuchlowercontributionofthis
wastewater.Theothertwo plantsdischargeto aPublicly OwnedTreatmentWorks
(POTW)at a low flow contribution.

• usesacompoundasabuildingblockin theNoveonplant’sproduction(MBT) thatis
knownfor preventingnitrification (biologicalconversionof ammonia-nitrogento nitrate-
nitrogen).This qualityhasledto theuseof thiscompoundin fertilizersto prompt greater
useofnitrogenbyplant life andnotbacteriain thesoil. Thereis no substitutefor this
compoundin theproductionprocess.

• requirespretreatmentupstreamofthe activatedsludgeprocessto removebio-inhibiting
compoundssothat adequateBUD removalcanbeaccomplishedandto removesolids
thatwouldpass-throughtheactivatedsludgeprocess.Thisrequirementrendersthe
activatedsludgeprocesssubjectto upsetandnoncompliancewith effluentBOD andTSS
limits. This characteristicoftheNoveonwastewaterrendersawastewatertreatment
facility lessreliable in its performancethananticipatedby theBoardwhenadopting
304.122.

• exhibitsanet increaseof ammonia-nitrogenthroughthewastewatertreatmentprocessby
conversionoforganicnitrogencompoundsto ammonia-nitrogen.Consequently,asthe
degradationoforganicnitrogencompoundsincreasethroughthewastewatertreatment
process(adesiredoutcome),theeffluentammonia-nitrogenincreases(anundesirable
outcome).

• containscompoundsin its wastewaterthatreduceits oxygentransfercapacityto
approximatelyhalfthat experiencedin aPOTW.Consequently,theNoveon-HenryPlant
providesabouttwice theamountofaerationequipmentrequiredby aPOTWto satisfy
thesameoxygendemandofthewastewater.

• would berequiredto addthebulk ofalkalinity consumedif nitrificationwereprovidedat
thefacility. This is in contrastto aPOTWwhereessentiallyall thealkalinity requiredfor
nitrification is foundin thewastewater.

• hasan effluentwhoseprimarytoxicant,in additionto ammonia-nitrogen,is salt.All
treatmentprocessesthat providesignificantammonia-nitrogenremovalrequireeithersalt
additionor saltrelease.Thus,an attemptto reduceoneeffluenttoxicant,the
concentrationoftheothereffluenttoxicantis increased.
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• hasusedpracticallyall poweravailableto thewastewatertreatmentfacility. Any
additionalpowerrequirementswill needto be suppliedby anewline from a substation
locatedapproximately0.5-mileaway.

Pet.Ex. 7, at 15-17. Combined,theabovefactorsmakeammonia-nitrogenremovalatthe

Noveon-HenryPlantmuchmorecomplexandexpensivethantheBoardenvisionedwhen

adoptingSection304.122,andmorecomplexandexpensivethansuggestedby theIllinois EPA.

With respectto sourcecontrol,Noveonpointedout in its openingmemorandumthat it

hasimplementedsourcecontrolmeasuresthathavereducedammonia-nitrogenin its final

effluent,althoughtheexactamountofammoniaremovedcannotbequantified,andNoveonhas

receivednumerousAnnualGovernor’sAwardsfor PollutionPreventionandaGovernor’s

CitationAward forPollutionPrevention.Pet.Ex. 6, at6-10; Pet.Ex. 7, at 28. Combinedthis

work ledto removalofapproximately377,000lbs/yearoforganicnitrogen-containingmaterial

from thesewer. Illinois EPA claimsthatbecauseacorrelationbetweentheseremovalefforts and

ammoniareductioncannotbemade,it is misleadingto connecttheseefforts with an effort to

reduceammonialevels. This accusationis notsupportedby fact. Thefactis, withoutthese

sourcecontrolefforts,aportionof thismaterialwould havebeenremovedthroughprimary

treatmentasasolid or lost to theatmosphereasavolatile in thetreatmentsystem.A portion(if

not all) ofthematerialenteringtheactivatedsludgesystemwouldhavebeenbio-hydrolyzedto

ammonia-nitrogenanddischargedasammonia-nitrogenin thefinal effluent. Oneofthese

projectsinvolved reducingthetertiarybutyl amine(a solublecompound)lossto thesewerby

185,000lbs/year. Assumingall ofthis materialremainedin solution(not lost to theatmosphere),

theammonia-nitrogenthatwouldbe generatedin theactivatedsludgetreatmentsystemwas

reducedby approximately35,500lbs/yearor 97 lbs/dayor 15 mg/L at aflow rateof800,000

gpd.The other192,000lbs/yearofproductrecoverywouldhavealsoreducedthe ammonia-
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nitrogengeneratedin the activatedsludgetreatmentsystemandsubsequentlydischargedin the

final effluent. Theextentofthis effluentammonia-nitrogenreductionis relatedto thenitrogen

contentofthematerial,volatility oftheorganicnitrogenpresent,phasethatthematerialis

present(solubleor solid), solubility ofthematerialinwater,andeaseofbio-hydrolysisofthe

material.With thesefactorsinfluencingthefateoforganicnitrogen,Noveonhasnot attemptedto

developcorrelationsin productrecoveryandeffluentammonia-nitrogen.Further,Illinois EPA

completelywritesoffNoveon’sefforts,againwithout supportingtestimony,by claiming that

Noveon’seffortsweremorelikely intendedto assurecompliancewith BOD andTSSlimits than

reduceammonia-nitrogen.The factthat Noveonhasundertakenthesemeasuresandthatthese

measureshavereducedeffluentammonia-nitrogenseemsto haveno importanceto Illinois EPA.

TheBoardshouldtakeno noticeof Illinois EPA’sargument,whichdoesnot challengethe

relevanceofNoveon’sefforts to thereliefrequested.

Illinois EPA statesthat“Noveonhasreviewedapproximatelyeightpotentialpost

treatmentcomplianceoptions.” Resp.Mem. 19. This is incorrect.Noveonhasactually

reviewed,treatabilitytested(whereneeded),anddevelopedconceptualleveldesignsandcost

estimatesfor elevenpotentialtreatmentalternatives,not eight, andnot all werepost-treatment

alternatives.Pet.Exs. 7, 11, 13. Illinois EPA furtherclaimsthat theevidencepresentedatthe

hearingshowsthat someofthesealternativesaretechnicallyfeasiblealternativesavailablefor

thetreatmentofammonia. Resp.Mem. 21. NoveonbelievesIllinois EPAis definingtechnical

feasibilityassimplywhetheratechnologycanbe built. Resp.Mem. 21, citing Tr. 118. But

technicalfeasibilityasconsideredandtestifiedto by Mr. Flippin involvesmorethanthequestion

ofwhetheratechnologycanbe installed. It alsoinvolvesreliability, difficulty in operationsand

maintenance,costs,andbenefits. Usingthesecriteria,all processesconsideredhadreliability
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concerns,all werecostly,nonewould achieveconsistentcompliancewith theeffluentstandard

of35 Ii. AUm. Code304.122(b),andmostimportantly,would not impactthewaterqualityofthe

Illinois River. Further,all treatmentprocessesthatprovidesignificantammonia-nitrogen

removalrequireeithersaltadditionorsaltrelease.Theattemptto reduceoneeffluenttoxicant,

ammonia,would increasetheconcentrationoftheothereffluent toxicant,salt,for manyofthe

treatmentalternatives.SeePet.Ex. 13,ComparisonofRemovalandReliabilityofEffluentNH3..

N RemovalProcesses.

Noveon’sexpertwitness,HoustonFlippin,alsoprovidedcostinformationfor each

treatmentalternativeevaluated,usingbothaten-yearandtwenty-yearlifespan. Pet.Ex. 13.

Illinois EPA claimsthat “therearetreatmentsavailablethatcouldachieveat leastpartial

compliancewith 304.122(b)for aneconomicallyreasonablecost,” althoughIllinois EPA

declinesto identify thetreatmentsto which it refers. Resp.Mem. 22. Noveondoesnotagree,

andNoveonsubmittedampleinformationto showthat treatmentalternativesweretechnically

infeasible,economicallyunreasonable,orboth,andthecostsoftreatmentwouldhavean adverse

financialimpactonNoveon’sHenryfacility andthreatenits viability. SeePet.Ex. 11-13,33,

35. Illinois EPAtries to criticize Mr. Flippin’s credibility andexpertiseon the issueofcost

estimates.Resp.Mem. 22. Suchcriticismsarebaselessandunsupportedby anyevidence

presentedby Illinois EPA. In fact,noneofIllinois EPA’switnesseshaseverdesigned

wastewatertreatmenttechnology,let alonedevelopedcapitalandoperatingandmaintenance

costsfor suchsystems.

Mr. Flippinhasdevelopedcost estimatesthroughouthis entire20-yearcareerfor

wastewatertreatmentprocesses.Hehasworkedwith otherBrown andCaldwell staff, vendors,

andcontractors(asneeded)to developthesecosts.Hehasruncostmodelsanddone“handson”
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costestimating. ForNoveon,Mr. Flippin wasresponsiblefor makingsurethatreasonablecost

estimatesweredevelopedfor thetreatmentalternatives.HeusedotherBrownandCaidwell staff

to gatherinformationandliterally runthecostmodels.Mr. Flippinprovidedtheinformationon

whichthecostestimateswerebased,andunderstoodandreviewedtheworkofhis staff. As

such,Mr. Flippinwasmorethancompetentto testifyasthewastewatertreatmentexpertwitness

in this case,andhis testimonyand supportingexhibitswentvirtually unchallengedathearing.

Tr. 120-21.

ThefiguresNoveonusedto arriveatthecostofeachtreatmentalternativewerebasedon

specific,verifiableinformationthathasbeenprovidedto theBoard. Illinois EPA arguesthat

Noveon’sfigures “serve[Jto inflatethecapitalcostsof thesealternatives,”yet Illinois EPA

suppliedno testimonyon this issue. Thecostfiguresusedby Noveonwereneitherintendedto

norresultedin an inappropriateor improperrepresentationofthecoststhat wouldbe incurredby

Noveonfor eachtreatmentalternative. Illinois EPAimplies thatMr. Flippinshouldhaveuseda

costoflabor figure of$22/hour,insteadof$40/hour,becauseNoveon’shourly workerstypically

earnthelower figure. GuyDavids,who providedthis figureto Mr. Flippin, explainedhow the

$40/hourfigurewasarrivedat. Wastewateroperatorsarethemost seniorstaffso theirsalaryis

morethan$22/hour. Noveonalsocontributesto insurance,retirement,andotherbenefits. Tr.

287-88. To ignoretheseadditionalcostsper employeewould resultin an inaccuratepictureof

thecostsNoveonwould incur.

Illinois EPAis also“disturbed”thatNoveonhasnot takeninto accountthatPolyOne

typically contributesapproximately55 percentofthecostof operationofthewastewater

treatmentfacility, andstatesthat “it is unreasonableto asktheBoardto assumethat theformer

portionoftheBF Goodrichplantnow ownedby a differentcorporateentitywould notcontribute
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significantlyto thesecostsandtherebyreducetheeconomicburdenonNoveon.” Resp.Mem.

24. In fact, anyassumptionto thecontrarywould be unreasonable.ThecostthatPolyOne

currentlypaysforthewastewatertreatmentfacility hasalreadybeentakeninto accountin the

informationsuppliedby Noveonconcerningthefinancialimpacton theHenryPlantofthecost

ofvarioustreatmentalternativesconsideredby HoustonFlippin, becauseMs. Shawusednet

figuresin heranalysis. Tr. 278-79. Illinois EPA entirelyignoresthetestimonyon thispoint,

which is thatPolyOneis not obligatedto paythecapitalcostof anyimprovementsto the

wastewatertreatmentfacility oranycostsof additionalammoniaremoval. Tr. 299. Illinois EPA

stateswithout citationthat“PolyOnealsocontributesto thehighlevelsofammoniain thefinal

discharge.” Illinois EPAis wrongon thispoint. This claimignoresthetestimonythatthe

primarysourceofthe levelsof ammoniafoundin theeffluentis thebio-hydrolysisofamines

from Noveon’sprocesses,not from PolyOne,andit is primarily this amine-derivedammoniathat

is presentin the final discharge,not thesmall amountofamountofammoniadischargedfrom

PolyOne.

Illinois EPA’s ResponseMemorandumcontainsaneconomicanalysisoriginally reported

by Illinois EPAin its Recommendation.As statedabove,Noveonbelievesthis argumentshould

bestrickenbecausean unsupportedagencyrecommendationis not evidence.Evenif theBoard

considersthisargument,andit shouldnot,theRecommendation’seconomicanalysiswas

severelyflawed. TheRecommendationarguedthatNoveon’scostswerenot economically

unreasonablewhenconsideredon aperpoundbasis,basedon thelargeamountsofammonia

beingremovedfrom thefinal discharge.Resp.Mem. 20. But theIllinois EPA analysisdid not

consideroperatingandmaintenancecosts,whichrepresentedbetween49 percentand94 percent

ofthepresentworthcost(usinga20-yearlife) dependinguponthealternativeselected.Pet. Ex.
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13. Thenormalizedcostfor thesetreatmentalternativesrangefrom $1.08/lbNH3-Nremoved

to $18.90perpoundofammoniaremoved(usinga20-yeardesignlife) ascomparedto aPOTW

surchargeof $0.12perpoundofammonia.This is a 9-fold to 157-folddifference. Illinois EPA

did notconductapropercostanalysisin concludingthat the ammonia-nitrogencontroloptions

for theNoveon-HenryPlantarenot economicallyunreasonable.

Onthetopic of POTWs,Mr. Flippinprovidedtestimonyto showthat thecostfor single

stagenitrificationperpoundofammoniaremovedfor Noveonwasvastlyin excessofthat for

POTWs. This comparisonwasintendedto put thecostsNoveonwould incurin context,

providingfurtherevidenceoftheeconomicunreasonablenessofthevarioustreatmentoptions.

Mr. Flippincitedfrom his experiencethesurchargeimposedby theKnoxville Utility District

andthat surchargesareintendedto recoverthecostof treatment.Thesurchargerateof$0.12/lb

is 19-fold lower thanthepresentworthcost(20-yeardesignlife) requiredby theNoveon-Henry

Plantto achievethesametreatment(singlestagenitrification). Illinois EPA claims,without

citation to any support,thatthis comparisonwas“suspect”becauseamunicipalitysurcharge

takesinto accountavarietyof factorsincluding institutingadisincentiveabovetheusualcostof

treatmentto discouragecompoundsthatmight overloadtheplant or adesireto encouragelocal

industrythroughprovisionofinfrastructureservices.Mr. Flippin,however,testifiedthatthe

purposefor asurchargeis to recoupcosts. Tr. 115-116. Further,evenin Illinois, theIllinois

SanitaryDistrict Actsallowatax “for thepurposeofpayingthecostsof operationofthe

chlorinationof sewage,or othermeansofdisinfectionor additionaltreatmentasmaybe required

by waterquality standardsapprovedoradoptedby thePollution ControlBoardor bythecourt,”

andnot as adisincentive. 70 ILCS 2205/17; 70 ILCS 2805/16.

Illinois EPA’ sneglectofoperatingandmaintenancecostsin its costcomparisonswasa

17



grossoversightandproducedabiasedanalysis. Illinois EPAarguesthat includingoperating

costsfor a 10-yearand20-yearlife spanwouldhavebeenoffset by an attendantdecreasein

capitalcosts. Thisclaim is not supportedby testimonybut in anycaseis not accurate.Mr.

Flippinpresentedpresentworthcostestimatesbasedonboth 10-yearand20-yeardesignbasisin

his testimony. CapitalcostswerepresentedthroughoutMr. Flippin’ stestimonyaspresentworth

costsand,assuch,did not changeasafunctionof designlife.

Illinois EPA also suggeststhatbecausenitrification ofPVCtankwastewaterwouldnot

generateanegativereturnon revenueandonnetplant,propertyandequipment,it shouldbe

implemented,evenif it would notresultin compliance.However,this alternativeprovidedonly

anestimated27 percentreductionin effluent ammonia-nitrogenload,with areliability ratingof

8, sothat20%of thetime it wouldnot achievethis ammoniareduction. SeePet.Ex. 13,

Comparisonof RemovalsandReliability, atPage1 of 4. NoveonbelievestheBoardhasno

reasonto requiresuchaninconsistentor substantiallyincompletecompliancealternative.

Illinois EPA statesexplicitly that granularactivatedcarbonwasdismissedtooquickly by

Noveon.Resp.Mem. 20-21. Noveonexplainedthereasonfor dismissingthis alternativeatthe

hearing. Tr. 165-67. IfNoveondismissedgranularactivatedcarbontoo quickly, it wasbecause

this treatmentmethodwould haverequiredremovaloftotal suspendedsolids from Noveon’s

wastestreamprior to placingit througha granularactivatedcarboncolumn, andwouldhave

requiredatremendousamountofcarbonin themultiple tonsperday. Compoundingthese

problems,becauseofthenatureofthewastewater,placingit in acarboncolunmwouldhave

causedsliming overofthecolumn,aswell asscalingfrom thesalt. Tr. 167.

Noveondoesnotneedto providefurther reductionin effluent ammonia-nitrogensinceit

will meetall waterqualitycriteriawith themultiportdiffuserit hasagreedto install. And the
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unrefutedtestimonyfrom GuyDavidsis that, from abusinessstandpoint,thecostoftreatment

would impactthe long-termviability ofthis facility, andthis facilitywouldhavea difficult time

attractingnewproductlines. Thereis noneedto providetreatmentfor “treatment’ssake”alone.

This is technicallyunjustifiable.

E. NoAdverseWater Quality Effects Will Resultfrom theAdjusted Standard

As partoftherelief, Noveonprovidedexpertevidenceandverifiableinformationthatthe

proposedrelief will not haveanadverseimpacton waterquality. NoveonalsoaskedtheBoard

to providefor amixing zone. Noveon’sevidenceshowedthatammoniawaterqualitystandards

aremet in theIllinois Riverwith theexistingdiffuserandwouldbemetin a similardownstream

distancewith themultiportdiffuser,andIllinois EPA’s testimonysupportsthis. TheIllinois

EPA’s witnesson waterquality, Mr. RobertMosher,concludedthatbasedonwaterqualitydata

showingammoniaconcentrationsat astationdownstreamfrom Noveonatlevelslower thanthe

upstreamstation,it is possiblethat“the relatively small increasein ammoniaconcentration

causedby BF Goodrichis naturallynitrified by thetimetheriver flow reachesthenext

downstreamstation.” Illinois EPAEx. 1 at 3. Similarly, dissolvedoxygenin theIllinois Riveris

currentlyat ornearsaturationandthewaterqualitystandardfor dissolvedoxygenis beingmet.

Noveon’sexpertevidencethereforeprovidedconclusiveevidencethattheadjustedstandardwill

not resultin environmentalor healtheffectssubstantiallyorsignificantlymoreadversethanthe

effectsconsideredby theBoardin adoptingtheruleofgeneralapplicability. Pet. Ex. 16, at 3.

Illinois EPA’sresponseontheissueofwaterquality is confusingand contradictory.On

theonehand,Illinois EPA arguesthatit wouldnot supportrelief from compliancewith Section

304.122(c),which in turnrequirescompliancewith therequirementin Section304.105that

Noveon’seffluentmaynot be permittedto causeaviolation of waterquality standards.Resp.
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Mem. at 8, 9. Yet, Illinois EPA laterstatesthat“Petitionerneverthelessis askingtheBoardto go

beyondgrantingadjustedstandardrelieffrom atechnologybasedeffluentlimit of304.122,to

requestadeclaratoryjudgnientthat theIllinois EPAmustacceptthemixing zoneandZID

calculatedby Noveonandfind thatthewaterqualitystandardswill be met.” Noveonbelievesit

is entirelyappropriatefor theBoardto grantamixing zone,andindeed,basedon theonly

credibleevidencein therecord,theBoardmustmakethefinding thatwaterquality standards

will bemet. Noveonhaspresentedasubstantialanduncontrovertedcasethatnowaterquality

violation will occurif therequestedreliefis granted.

Noveonalsoprovideddetailedinformationatthehearingandin its openingbriefusing

establishedscientificproceduresto showhowthemixing zoneactuallyworksin theIllinois

River. Given therapidmixing thatphysicallyoccursin theIllinois River,Noveon’s dischargeis

effectively dispersedinto theIllinois River, andthereis no impactto aquaticlife fromNoveon’s

discharge.Pet. Ex. 16 at 4, 6. Noveonbelievesthat thestandardfor an adjustedstandard

requiresjust that: an examinationofactual environmentalandhealtheffects. An understanding

oftheactualmixing zoneis alsoimportantbecausethe“regulatory”mixing zonecanbe

presumedto be intendedto getat exactlyhow mixing zoneswork in fact. Illinois EPAresponds

with concernthatadiscussionoftheactualmixing zonemight “confuse[] thereader”with

respectto “regulatorymixing zones.” Resp.Mem. 27. Noveonbelievestheoppositeis true. An

understandingof theactualmixing zonecanonly serveto assisttheBoardin understandingwhy

this regulatoryprovisionis necessaryandappropriate,andhow it shouldbe applied.

In additionto modelingwork,Noveonperformedanin-streamstudy in 1989 to determine

effluent dispersioninto theIllinois Riverusingconductivity,or salt,asa surrogateto project

effluent effectson theriver. Tr. 218, 219. Illinois EPAclaimsthatNoveoncompletedno in-
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streamstudies. Theclaim completelyignoresthe1989work. Resp.Mem. 26. This study

providesadditionalevidencethatNoveon’sdischargehasno adverseimpacton theriver within a

shortdistancedownstreamfrom theexistingeffluent diffuser.

ThepurposeofNoveon’srequestfor amixing zoneis to providetheconditionfor the

Boardto makethefinding thatno adverseeffectson theenvironmentwill resultfrom the

Board’sgrantofan adjustedstandard.With respectto the “regulatorymixing zone,”Noveon

meetstherequirementsat 35 Ii. Adm. Code302.102for theBoardto grantamixing zone,and

alsomeetstherequirementsof U.S. EPA’sandIllinois EPA’sregulatoryguidancedocuments.

SeeTechnicalSupportDocumentfor WaterQuality-BasedToxicsControl (U.S. EPA March

1991)(“TSD”), HearingOfficer Ex. 1; Illinois PermittingGuidanceforMixingZones(April 23,

1999),Ex. to Resp.Mem.

Noveonarguedthat, with respectto the initial requirementfor amixing zone,Noveon

provides“bestdegreeoftreatment”(BDT) ofwastewater.Theprior sectionsofthis

memorandumaddressNoveon’sefforts to addressammonia.TheIllinois EPA seemsto be

arguingthattheBoardmaynotgrantamixing zonebecauseNoveonhasdonenothingto address

ammoniaandthereforedoesnotprovideBDT. This is not thecase.Noveonhascompleted

substantialsourcereductionby reducingamines,andhasconstructedafully equippednitrifying

facility, meetingthetechnologyrequirementsoftheTenStateStandardsandIllinois regulations

at 35 Il. Adm. Code307.1210and370.920. SeeTr. 420. Throughno absenceof equipmentor

flaw in design,thewastewatertreatmentfacility simplydoesnotperformthetreatmentthat it

wouldabsentinfluentbio-inhibitingcompounds.Furthermore,Noveondoesprovidetreatment

at thesourceto recoverproductandmaterialsfrom theproductionwastewaters.This treatment

doesreducetheammoniain the final effluent. Nitrification is theobjectivestandardfor
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ammoniatreatment,andby this factalone,theBoardcanfind thatNoveonis providingBDT.

But Illinois EPA’s claimswith respectto how BDT is determined,thatafacility mustprovide

treatment,areincorrectasamatterofpractice(Noveondoesprovidetreatment)and law.

ThedeterminationoftheZoneofInitial Dilution (ZID) continuesto beamatterof

disputebetweentheparties.TheBoard’sregulationsrequire“rapid andimmediatemixing.”

See35 Il. Adm. Code302.102. TheBoard’sregulationsalsostatethat mixing zonescanonly

takeup to 25% ofthewidth oftheriver. Noveon’sproposedZID meetstheserequirements.

Illinois EPAhasaddedanadditionalrequirementto theBoard’sregulations,claiming thatthe

ZID is limited to 10%of the25%allowablewidth oftheZID, by addingaTSD limitation for

ZIDs to 10%ofthemixing zoneon top oftheBoardregulationsfor Z]Ds, sothatMr. Mosher

calculatesthat theZID is limited to 2.5 percentof thewidth oftheriver. This resultsin aZID of

22.5 feet. Tr. 341-42; 384-87.

Noveondisagreeswith Illinois EPA’s peculiarapplicationoftheBoard’sregulationsto

U.S. EPA’s TSDto derivethis width limit. Noveonpointedout thatits methodto calculate

mixing zonesis basedon Boardregulationsandhasprecedentin severalpastIllinois EPAgrants

ofmixing zonesin whichNoveon’s expertwasinvolved. Illinois EPA claimsin its

memorandumthattheregulatorymixing zonescitedbyNoveonwerefor high-ratemultiport

diffuserswhichmeetthe 3 mlsecport exitvelocity. Resp.Mem. 28, 29. Theregulatory

languagefor bothahigh-ratemultiport diffuserandadiffuserthat doesnot meetthe3 rn/secport

exit velocity arethesame,andtheydo notallow Illinois EPA to applyadifferentmethodology

oruniqueinterpretationfor asingleport diffuser. Illinois EPA alsoclaimsthatit hasbeenvery

consistentin its interpretationofmixing zonesover the last12 years. Resp.Mem. 30. To

evaluatethisstatementwould requireextensiveinvestigation,but it doesnot appearto be the
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casebasedonothermixing zonesIllinois EPAhasgranted,asdescribedin Mr. Corn’stestimony

andnot refutedby theIllinois EPA. Tr. 221.

Illinois EPA’smostgrosslymisleadingstatementis that“[i]f adoptedby theBoard,the

interpretationofthefederalTSD usedbyNoveonwould allow for a largerZID in asmallerriver,

while theAgency’smethod allows largerZIDs in largerrivers andthesmallertheriverthe

smallertheZID.” This is simply false. For small streams,theTSD hasa limit ofthemixing that

canbeusedfor mixing zoneswith multiport diffusers,andthereareothermorelimiting

requirementsfor diffusersthatmeetlessthan3 mlsecport exit velocity. TSD,HearingOfficer

Ex. 1 at70, 71. Therearelimits on thesizein Illinois EPA’s mixing zoneguidancedocument

dependingon thesizeofthestream.Resp.Mem. Ex. 1. Noveon’sinterpretationis bothlegally

andfactuallycorrectandconsistentwith protectingsmall streams.

From a technicalstanceaswell, theprotective(conservative)basisofdevelopmentof

waterquality criteriaandresultingstandardsuse“safetyfactors,”ensuringthatcorrectly

assignedmixing zonesandZIDs areadequatelyprotectiveof aquaticlife. Illinois EPA, in its

ResponseMemorandum,repeatsMr. Mosher’stestimonythat“whenamixing zoneandZID are

granted,that meansthestandardswon’t be met. Thestandardsarebasedon toxic effectto

aquaticlife. . . Andwhenyou allow thoseareasin theriver to notmeetthestandards.. . thereis

animpactto aquaticlife.” Resp.Mem. 29. Thesestatementson mixing zonesandZIDs arenot

basedon soundscienceandregulatorypractice.Theprotectivenessto aquaticlife is theentire

premiseof theU.S. EPA’s TSD. Thewaterqualitycriteriaandresultingstandardsaredeveloped

in averyprescriptivemanner,usingasufficientdatabaseofmanydifferentaquaticlife orders,

familiesand genera,and areintendedto beprotectiveoffish, aquaticinvertebrates(including

clamsandmussels)andevenplants. Thewaterqualitystandardsthat aredevelopedarealso
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basedon fully mixedsituations,becausetoxicity is concentrationandexposuretimein concert.

To evaluatetoxicity you needto look atboth together,whichtheIllinois EPA’s approachfails to

do.

F. The Toxicity of Noveon’sDischargeHas BeenAdequately Assessedby Noveon

At thehearingandin its ResponseMemorandum,theIllinois EPA alsomadethe

inflammatoryandunsupportedclaimthatNoveon’sdischargeis “the singlemosttoxic

discharge”to thewatersofthe State. Resp.Mem. 25. This statementwasbasedonly on the

LC5O value. Besidesbeinginflammatoryandextremelyobjectionable,the claim is incorrect.

Toxicity rankingscanonly beperformedif you determinethetoxicity at theedgeofZID and

mixing zonesto givethelevelofmagnitudeoftoxicity on anormalizedbasis. SinceNoveon’s

effluentis going to a largereceivingstream,and is subjectto considerablemixing, it cannotbe

“the mosttoxic.” If so, the Illinois River wouldhaveroutinefish kills, which no evidence

supportshasoccurred. Illinois EPA’sclaim is asubjectivestatementthatis not supportedby the

data.

Noveonprovidedinformationshowingthatit hasperformedcompletetestingto

determineanytoxic parametersin its effluent. Testingofthetoxicity ofNoveon’sdischargewas

performedfollowing establishedU.S. EPA protocolbyMr. William Goodfellow,Noveon’s

experton toxicity. SeePet.Ex. 29,Resultsofan AcuteToxicityEvaluation,EA Engineering

(March 1999),andPet. Ex. 31,Written ExpertTestimonyofWilliam L. Goodfellow. The

testingincludedacuteandchronictoxicitytestsin two roundsoftestingonNoveon’seffluent,as

well as aToxicity IdentificationEvaluation(TIE) on themosttoxic ofthesamplestakenin order

to characterizeandpotentiallyidentify thespecific toxicantin theeffluent. TheTIE provides
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informationon organictoxicity, ammoniatoxicity, metaltoxicity, oxidanttoxicity, andreducible

compounds.Tr. 248.

As Noveonreportedto Illinois EPA, toxicity in thewastewaterasdeterminedby theTIE

wasassociatednotonly with ammoniain Noveon’s wastewater,but alsowith salinity, or total

dissolvedsolids (“TDS”). Pet.Ex. 31 at 6-8; Tr. 247-48,253-55. Illinois EPAhasnot

addressedthefact that toxicity will remainfor salinityevenif ammoniacouldberemoved,and

thereis no disputethatIllinois regulationsdo notrequiretreatmentfor TDS in Illinois, since

technicallyfeasiblemethodsarein generalnoteconomicallyreasonable,andtheIllinois EPA

agreeswith this. Tr. 398. Pet.Ex. 36.

Mr. Goodfellowconcludedthatno othertoxicantsweredeterminedfrom thesestandard

testproceduresto be “hiding in theweeds.” Tr. 470-71. Illinois EPA’sResponseMemorandum

implies thatNoveonstill doesnotunderstandtheoverall toxicity oftheeffluent andshouldhave

donemoretesting,citing Mr. Mosher’stestimonythat “whenyou do thatkind oftesting

[performedby Mr. Goodfellow], you alwaystakethetroubleto do adefinitive test;you always

bringthedilutions downto the level ofdisappearanceoftoxicity.” Resp.Mem. 25. Mr.

Goodfellowperformedthetoxicity testingrequestedby Illinois EPAin theNPDES permitit

issuedto Noveonandtestingapprovedandrecommendedby U.S.EPA. This testingwasacute

toxicitytesting. To beevenmoreprotectivethanwasrequiredundertheNPDES permit, longer

exposureperiodsandmoresensitiveendpointsthanonly survival (growthandreproductive

potential)wereusedto givebetterinformationasto thecauseofthe toxicity. Mr. Goodfellow

testifiedthathis testimonyandprofessionaljudgmentremainsthatthetoxicity is ammoniaand

totaldissolvedsolids. No additionaltoxicitywasobservedfrom heavymetalsor organic

compoundsasdeterminedin theTIE.
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ThefactthatMr. Goodfellowdid notperformthetestingsoughtbyMr. Mosheris moot,

becauseMr. Goodfellowwastrying to determinethetoxicantsin theeffluentby theprocessof

parametereliminationorrenderingthetoxicantbiologicallyunavailable.Mr. Mosher’s claim

thatdilutionsshouldbebroughtdownto thelevel of disappearanceoftoxicity is truefor

compliancetesting,whereatestis runatthespecificcompliancepoint. Thework thatwasdone

by Mr. Goodfellowwasnot compliancetesting. Tr. 251. Mr. Goodfellowdid performthetests

describedby Mr. Mosherfor theacutetestingthatwasrequestedby theIllinois EPA. The

chronictestingwasonly performedto getanevenmoresensitivesignaloftoxicity for theTIE

andto makesurethattheconclusionswereveryconfidentin thecharacteristicsofthespecific

toxicants. Tr. 244-51.

IV. Conclusion

Noveonaskedfor the following reliefto begrantedby theBoard:

Noveon,Inc. (“Noveon”) is herebygrantedanadjustedstandard
from 35 Ill. Adm. Code304.122. Pursuantto this adjusted
standard,35 Ill. Adm. Code304.122shallnotapplyto the
dischargeofeffluentinto theIllinois Riverfrom theNoveonplant
locatedat 1550CountyRoad,850 N., inHenry, Illinois asregards
ammonianitrogen. Thegrantingofthis adjustedstandardis
contingentuponthefollowing conditions:

A. Noveonshallnot dischargetotal ammonianitrogenat
concentrationsgreaterthan225 mg/l from its Henry,Illinois
plant into theIllinois River.

B. Dischargeinto theIllinois River shalloccurthrougha
diffuserthat is atleast15 ft. in length, with 9 two-inchports,
angledat 60 degreesfrom horizontal,co-flowingwith the
river, designedto achievean effluent dispersionof43:1.

Basedon aplain readingoftheregulationandtheBoard’sopinionsadoptingSection

304.122(a)and(b), Illinois EPA’s applicationof Section304.122(b)to requirean effluent limit

waserroneous.Theonly credibleand admissibleevidencein therecordestablishesthat Section
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